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§240.2

withdraw an application for admission
unless the alien, in addition to dem-
onstrating that he or she possesses
both the intent and the means to de-
part immediately from the United
States, establishes that factors di-
rectly relating to the issue of inadmis-
sibility indicate that the granting of
the withdrawal would be in the interest
of justice. During the pendency of an
appeal from the order of removal, per-
mission to withdraw an application for
admission must be obtained from the
immigration judge or the Board.

[62 FR 10367, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997]

§240.2 Service counsel.

(a) Authority. Service counsel shall
present on behalf of the government
evidence material to the issues of de-
portability or inadmissibility and any
other issues that may require disposi-
tion by the immigration judge. The du-
ties of the Service counsel include, but
are not limited to, the presentation of
evidence and the interrogation, exam-
ination, and cross-examination of the
respondent or other witnesses. Nothing
contained in this subpart diminishes
the authority of an immigration judge
to conduct proceedings under this part.
The Service counsel is authorized to
appeal from a decision of the immigra-
tion judge pursuant to §3.38 of this
chapter and to move for reopening or
reconsideration pursuant to §3.23 of
this chapter.

(b) Assignment. In a removal proceed-
ing, the Service shall assign an attor-
ney to each case within the provisions
of §240.10(d), and to each case in which
an unrepresented respondent is incom-
petent or is under 18 years of age, and
is not accompanied by a guardian, rel-
ative, or friend. In a case in which the
removal proceeding would result in an
order of removal, the Service shall as-
sign an attorney to each case in which
a respondent’s nationality is in issue.
A Service attorney shall be assigned in
every case in which the Commissioner
approves the submission of non-record
information under §240.11(a)(3). In his
or her discretion, whenever he or she
deems such assignment necessary or
advantageous, the General Counsel
may assign a Service attorney to any
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other case at any stage of the proceed-
ing.
§240.3 Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under 8 CFR
part 292.

§240.4 Incompetent respondents.

When it is impracticable for the re-
spondent to be present at the hearing
because of mental incompetency, the
attorney, legal representative, legal
guardian, near relative, or friend who
was served with a copy of the notice to
appear shall be permitted to appear on
behalf of the respondent. If such a per-
son cannot reasonably be found or fails
or refuses to appear, the custodian of
the respondent shall be requested to
appear on behalf of the respondent.

§240.5 Interpreter.

Any person acting as an interpreter
in a hearing before an immigration
judge under this part shall be sworn to
interpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in
which event no such oath shall be re-
quired.

§240.6 Postponement and adjourn-
ment of hearing.

After the commencement of the hear-
ing, the immigration judge may grant
a reasonable adjournment either at his
or her own instance or, for good cause
shown, upon application by the re-
spondent or the Service.

§240.7 Evidence in removal proceed-
ings under section 240 of the Act.

(a) Use of prior statements. The immi-
gration judge may receive in evidence
any oral or written statement that is
material and relevant to any issue in
the case previously made by the re-
spondent or any other person during
any investigation, examination, hear-
ing, or trial.

(b) Testimony. Testimony of witnesses
appearing at the hearing shall be under
oath or affirmation administered by
the immigration judge.

(c) Depositions. The immigration
judge may order the taking of deposi-
tions pursuant to §3.35 of this chapter.
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